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1. My starting point is that, despite the variety of constitutional engineering, there is some universality, or commonness, of values entrenched in different constitutions that determines the interaction between different legal systems, both national and supra-national. In this respect, universality of constitutional values can be analyzed, at least, from two standpoints: (a) from the standpoint of how certain constitutional values are entrenched in the texts of the constitutions; (b) from the standpoint of constitutional jurisprudence (and other constitutional practices) in which these values are interpreted and applied.

The first standpoint puts prominence on the original intent of the fathers of the constitution. However important, it is not sufficient, as constitutions are meant to last long and overlive their makers. The guidelines for the constitutional practice that the constitution of a particular country gives shall be followed within the milieu which may be very different from the circumstances in which the text of the constitution originated. This underlines the importance of the second standpoint which helps us better to understand legal realities. Only when applying the constitution, the real essence of its text, as well as the values embodied in it, become more visible.

When analyzing the constitution of a particular country, the issues that are most often emphasized are the peculiarities of the provisions of the national constitution, the national constitutional tradition, and the national contribution to the constitutional doctrine. In fact, there are very few truly original things in the original constitutional documents. It is much easier to characterize the common features of democratic constitutions than the innovations entrenched therein, especially those which become an example to be followed by the constitution drafters in other countries. Usually, constitutional innovations are but a creative extension of the ideas already implemented earlier and elsewhere (e.g., elements of the Fifth French Republic’s semi-presidential model can be traced back already in the German Weimar Constitution; the Grundgesetz concept of constitutional justice would be unimaginable without the experience of the pre-war Austria and Czechoslovakia). Still, these innovations are also a certain leap of thought, a landmark when a newly raised element (or several of them) changes the essence of the whole. The studies of how the institutions of law journey around in the world would help to get rid of more than one stereotype. One route of this journey, namely, not direct borrowings from country to country (of which we have an abundance) but interaction through, and borrowings from, supra-national institutions, such as the European Court of Human Rights (hereinafter––ECHR), is of special interest. Here, parallels may also be made with the role of the Court of Justice of the European Communities (hereinafter––ECJ), for the EU member states or prospective members of the EU. Nowadays, no one would seriously dispute the significance of supra-national law for constitutionalism. Of no less importance is that the supra-national instruments, such as the European Convention for the Protection of Human Rights and Fundamental Freedoms (hereinafter––the Convention), are also examples of creative takeover of the whole constitutional heritage of the European legal civilization.

The essence of constitutionalism is the restriction of power by law in order to vouchsafe consistency and hierarchy of legal system and the rule of law, which is not an end in itself but shall be a means to securing the rights of a person, in particular (and first of all) vis-à-vis the state. Ideas that are fundamental for the understanding of the true essence of constitutionalism, such as the innate nature of the rights of a human being, the priority of a person, the separation of powers, the supremacy of law etc, are universal, and serve the goal of guaranteeing the service of state institutions to the people. If the same is aimed in different countries, the ways to achieve it are usually similar; and the differences are determined by different conditions of implementation of the ideas. The idea of the constitutionally regulated social order (in its modern form), born in Europe, was for the first time realized in the USA in the last quarter of the XVIIIth century; a good decade later, the realization of this idea later was also attempted by the Polish-Lithuanian State and France. Such were the beginnings; at the end of the XXth century the ideas of constitutionalism are grasped all over the world. Of course, there are exceptions; even today some states have documents labeled constitutions that do not consolidate such values of modern constitutionalism as the rule of law, human rights, natural justice, political pluralism and democracy, separation of powers, and popular sovereignty, and are merely camouflage constitutions; such constitutional systems lack constitutionalism, just like some states have parliaments without parliamentarianism, or some judicial systems lack justice. However, such deviations from the mainstream do not change the character of the mainstream.
The mainstream of constitutionalization was joined by various states with a different statehood experience at different times. Often, novices of constitutionalism take over the experience of others; it would be strange if it were otherwise, as the absorption of others’ experience makes it easier to grasp the novelty. It is important, however, into what national soil provisions of foreign constitutions are transplanted, and how creatively they are employed. True, it is easy to copy the text of a foreign constitution (as the USA Constitution was “rewritten”, in the XIXth century, by Liberia and a number of Latin American countries), but social realities surely may disappoint those who think that mere textual transplants are sufficient to bring changes into real life.
Constitutional order is a rational order. Both constitution makers and those who apply them pay attention, first of all, to the pragmatic side of constitutions, and not to their originality or non-originality leaving the latter to the scholars whose approaches may differ in terms of the selected Y-axis and the scope of the constitutional analysis: if the wider approach is taken, more commonness among the democratic constitutions is noticed, however, the more detailed approach allows for pointing more differences (which are not of equal importance). One can agree with the assertion that, basically, by the end of the XXth century, most constitutional systems were derived from one another, except for the very few prototypes such as the USA, the United Kingdom, and France
 (it may be disputable whether all prototypes are named here, however, even if the list can be longer, it cannot be much longer). The same ideas, concepts, and institutions are consolidated in different constitutions which quite often employ similar formulas and even structure.
What is really important is the way chosen by the novice of constitutionalism in transplanting foreign constitutional experience into national soil. Here, several options are available, and each of them, to a certain extent, testifies the level of preparedness of the country for import of foreign-originated innovations: (1) direct copying, which shows that the country is hardly prepared for the authentic constitutional order; (2) creative adaptation, where it makes sense to speak of a country as having a political and a legal elite able to make use of the foreign experience, while also taking account of their own national peculiarities; (3) using foreign constitutional experience as a starting point for the authentic innovative decisions (the adoption of the German Grundgesetz (of 1949) and the Spanish Constitution (of 1978) being just two examples). The latter option combines borrowing of the “positive” foreign experience vis-à-vis the assessment of the own “negative” experience to avoid the mistakes already made (i.e., the federalist principle in the Grundgesetz, as resulting not only from the influence of the occupational forces but also from the authentic experience of the failure of the Weimar system). Still, instances of the use of the third option are not so frequent.
2. The ideas taken over, in particular, by the Central and East European countries, in the end of the XXth––the beginning of the XXIst centuries, include, first of all (and as the reaction to the recent totalitarian past), the universally recognized human rights protection standards, in particular as recorded in Convention and developed in ECHR case-law. Also, institutional decisions that have proved to serve the purpose elsewhere were taken over; here, traditional influences (such as of France to Romania, or of Germany to the Czech Republic) have determined that the experience of certain states was given priority over the experience of the others (as a rule, that experience which is known best is taken over, as it is easier to take over such experience which is more closely related to the own national tradition of the recipient). Such experience, however, is often taken over arbitrarily, as the constitutional drafting is always determined also by the interests of political players and political bargaining.
It is a commonplace saying that the Central and East European constitution drafters of the end of the XXth century looked for inspiration at the Western European democratic constitutional experience. It was understood that a new societal order may be built only on the basis of the values recognized by democratic countries. Sometimes the new constitution drafters hastened to directly set forth such values in the texts of their constitutions (following, in this respect, the example of the Portuguese Constitution (of 1976)).
To give just two examples, Article 8 of the Constitution of Macedonia provides that “[t]he fundamental values of the constitutional order of the Republic of Macedonia are” inter alia “the basic freedoms and rights of the individual and citizen recognized in international law and set down in the Constitution”; “the rule of law”; “the division of state powers into legislative, executive and judicial”; “political pluralism and free, direct and democratic elections”; “the legal protection of property”; “humanism, social justice and solidarity”; “respect for the generally accepted norms of international law”; it is also provided that “[a]nything that is not prohibited by the Constitution or by law is permitted in the Republic of Macedonia”; in a similar way, Article 1 of the Constitution of Romania provides inter alia that “Romania is a democratic and social state governed by the rule of law, in which human dignity, the citizens’ rights and freedoms, the free development of human personality, justice and political pluralism represent supreme values, in the spirit of the Romanian people's democratic traditions and the ideals embodied by the December 1989 Revolution, and shall be guaranteed”, that “[t]he State shall be organized based on the principle of the separation and balance of powers – legislative, executive, and judicial – within the framework of a constitutional democracy, and that “[o]bservance of the Constitution, of its supremacy, and the laws shall be obligatory in Romania”.
Here, the most important aspirations are named explicitly. The logic behind such method of formulating a constitutional text is that when something has to be established, first of all, one must know what and how to establish it. In some other constitutions, the same values are scattered in different provisions, and one has to derive respective principles from the whole of the constitution. For instance, in the Constitution of Lithuania, separation of powers, or the secular character of the state, are not mentioned, however, the reading of the whole text leaves no doubt of the presence of these principles.
In the European countries, we essentially are faced with the catalogue of the same values. What is most important is not their enumerations but implementation. To reveal how the system of constitutional values is developed and what elements of this system are included in the actual legal circulation is a task for the constitutional jurisprudence. To wit, it is the constitutional jurisprudence in which the said values are transformed into legal principles which are applied in deciding constitutional cases; it is the constitutional jurisprudence that is best equipped to ensure that the constitutional document is developed into the living instrument.
Most of the values entrenched in the European constitutions pertain to human rights, and most common features of the constitutions fall within the sphere of protection of the fundamental rights and freedoms. In the constitutions of the Central and East European countries we find similar catalogues of the fundamental rights and also similar institutions designed to protect them, including (in most cases) such institutions as constitutional courts and ombudsmen (borrowed from the Scandinavian countries) which, in most of these states, were previously unknown, however, nowadays are universally approved. Speaking of the new EU members, one cannot doubt the intention of the constitution drafters to create such acts which would be in line with the criteria for the EU membership. Following such guidelines marks a creative takeover of the whole constitutional heritage of the European legal civilization of a certain epoch. On the other hand, many borrowings have come not from the direct examination of the foreign constitutions but of the European jurisprudence, both of ECHR and ECJ. In general, at the end of the XXth century, the approach that supra-national law is taken into consideration when interpreting national constitutions is explicitly affirmed in a number of constitutions (e. g., Article 8 of the Constitution of Slovenia establishes that laws and regulations must comply with generally accepted principles of international law and with treaties that are binding on Slovenia; there is a relevant provision in Article 135 of the Constitution of Lithuania).
In more than one constitution, in the end of the XXth century, the decisive factor that determined the contents of the human rights chapters, was (not as much as the theoretical works and texts of the old and new constitutions) the Convention which, for decades being applied as interpreted by ECHR, has become a universally recognized European standard. For example, some provisions of the Constitution of Lithuania (of 1992) pertaining to human rights were modeled according to the relevant provisions of the Convention (and, to a lesser extent, to the provisions of the Covenants of Human Rights, and the Universal Declaration of Human Rights). True, the text of the Convention itself gives only a few solutions to problems of protection of the human rights. Moreover, the Convention was adopted in the time of the Cold War, when one could not even imagine such growth of importance of the protection of human rights as it is today. The vitality of the Convention and its adaptability to the changing social political reality is ensured through ECHR case-law. Consequently, the Convention’s influence on the constitutional law is actually the influence of ECHR case-law on national constitutional law through national constitutional jurisprudence as formulated by constitutional courts; this justifies the characteristic of the legal order of the Convention as “the constitutional instrument of the European public order” which is the recognition of its input in building up European legal identity and its role in guaranteeing, at the pan-European level, such human rights as set forth also in national constitutions interpreted according to the guidelines set forth by ECHR. In this respect, the Convention’s role is somewhat analogous to that of the national constitutions. It is not surprising, though, as, from the outset, the Convention has encapsulated and generalized, in itself, also the values consolidated in national constitutions of that time. What is most important is that it continues to do so, generalizing inter alia elements of national constitutional jurisprudence as worked out by constitutional courts interpreting national constitutions.
With the approaching EU membership, the Central and East European countries, again, had to review the constitutional provisions and to include the so-called Euro-integration provisions into the national constitutions. Thus, the approaching integration into the EU became one more factor determining the same values and the same standards of legality. Discussions regarding the Treaty Establishing a Constitution for Europe include such topics as “European structural constitutionalism” and “constitutionalism of different levels” (national constitutions, the Convention, and EU law). The idea of such categories unified by the “constitutional order” binding state authorities and protecting the people also implies one system of common values. Otherwise, it would not be possible at all to speak about “Europeanization” or “internationalization” of the constitutional law.
The commonness of constitutional values is especially visible in the course of interpretation and application of the provisions of national constitutions by the constitutional courts. By means of constitutional interpretation even a less successful constitutional text can be “drawn closer” to the European standard, as exemplified in ECHR case-law. Thus, a creative interpretation of the constitution, by taking account of the international and European contexts, is one of the functions of constitutional justice. Constitutional courts, also, tend to take account of each other’s respective jurisprudence. True, despite that such judicial activism actually serves progressive legal goals, is sometimes criticized in the respective countries; such is the luck of the forerunners.
Take, as one of the illustrious examples of such performance of the constitutional courts, the 30 October 1990 decision of the Constitutional Court of Hungary which outlawed, as unconstitutional, the death penalty. As this decision which was based on the systemic analysis of a person’s rights to life and human dignity and treated the Hungarian Constitution according to the European legal standards was adopted at the time when Hungary had not yet ratified Protocol No. 6 to the Convention concerning the abolition of the death penalty, it was an important step towards harmony between the Hungarian law and the Convention. For the legitimacy of the decision, references to the European legal development, as well as to the Hungarian international legal obligations, were of special importance. Also, the case included the concurring opinion of László Sólyom, the then President of the Court, concerning the absolute nature of human life and dignity; such doctrinal provisions as that human dignity is an overall right, that there human dignity limits that cannot be violated by the state or the authorities, and that the dignity of all persons is equal provided the theoretical basis for the subsequent decisions of other countries’ constitutional courts, inter alia for the 9 December 1998 ruling of the Constitutional Court of Lithuania which also struck down, as unconstitutional, the death penalty. In the latter ruling, the constitutional arguments were enhanced by the reference to the Convention and Protocol 6 thereto,
 in which the inborn nature of the human rights and distinctiveness of the person’s right to life and human dignity were also emphasized.

Or take the 9 March 2004 decision (No. 100) of the Constitutional Court of Romania in which provisions of the Code of Criminal Procedure (hereinafter––CCP) restricting the victim’s right to appeal were analyzed not only vis-à-vis the right to a just procedure as consolidated in Part 3, Article 21 of the Constitution but also vis-à-vis Article 6 of the Convention. In yet another decision (No. 255 of 20 September 2001) on the constitutionality of the provision of CCP, the provision which restricted the rights of a person, in whose respect the preventive measures had been applied and later had been terminated, or a person was found not guilty, were assessed not only under Part 3, Article of the Constitution, but also under Article 5 of the Convention.
In its 29 February 2000 decision (No. 19), the Constitutional Court of Bulgaria recognized as unconstitutional the OMO Ilinden-PIRIN political party. In the decision, it was noted that the constitutionality of a party is to be judged primarily on the basis of its activity, that judgment on the basis of a party’s statutes and program is not sufficient; these arguments were borrowed from ECHR 30 January 1998 judgment in United Communist Party of Turkey and others v. Turkey (this party was dissolved). One of the Justices of the Constitutional Court acknowledged that “the fact that such decision had been adopted by the European Court, was determinant to the Constitutional Court of Bulgaria”.
 When deciding whether to accept the petition regarding the compliance of the Law on Religions with the Convention and the International Covenant on Civil and Political Rights, the Constitutional Court of Bulgaria, in its 15 July 2003 decision (No. 12), referred to the arguments of ECHR 26 October 1989 judgment in Hasan and Chaush v. Bulgaria, in which it was stated that the state’s interference with the matters of the church is inexpedient and that the state shall not control the conflicts of the religious associations, and that the state’s power must not restrict the church pluralism but guarantee the equal rights and autonomy of various religions.
In general, the reality is that the law of the Convention may also determine the changes in the official interpretation of the national constitutions. It has been reported that, in the Constitutional Court of the Czech Republic, it has happened at least twice (decisions of 17 January 2001 (on administrative fines) and of 27 June 2001 (on the judicial control of the decisions of the administrative bodies)).

3. Now, I will deal with reference to ECHR case-law in the jurisprudence of the Constitutional Court of Lithuania.
 It traces back to the time even before Lithuania became party to the Convention and its Protocols upon ratification thereof by the Seimas (Parliament). Yet, in its 18 November 1994 ruling, in which the compliance of the provisions of CCP was assessed with the right to defense as consolidated in the Constitution, the Constitutional Court, in setting the limits of this right, referred to Campbell and Fell v. United Kingdom (1984). Later, in 1994–2006, the Constitutional Court directly referred to ECHR case-law in almost sixty cases. The Court has held in its rulings many a time that ECHR case-law, as a source of interpretation of law, is also important to interpretation and application of Lithuanian law; thus, the Convention, being called “a source of interpretation of national constitutional law”, is, in fact, treated as a “indirect” source of national constitutional law; not only the text of the Constitution was phrased in a “Convention-friendly” manner, but also the interpretation of the Constitution is “Convention-friendly”, where the Convention, as interpreted by ECHR, consolidates “the minimum standard of protection of human rights” and supplements the national protection of human rights and freedoms. This role of ECHR case-law is not diminished by the fact that, the rulings of the Constitutional Court are formally based solely on reasoning stemming from the national Constitution, and ECHR case-law performs the function of “additional” arguments which rather support than substantiate the “authentic” constitutionalist reasoning.

To give just a few examples, cases pertaining to the freedom of the media and the right of the journalist not to disclose the source of information, the investigation of the testimony given by anonymous witnesses, and the protection of social rights in relation with ownership rights, can be mentioned. (Apart of such reliance on ECHR case-law where the Constitutional Court, when it finds it necessary, interprets the Constitution along the lines already drawn in ECHR case-law, and, in a sense, “imports” the latter; one more type of reliance may be distinguished, where the Constitutional Court, in anticipation of the “forthcoming” ECHR case-law in cases against Lithuania, squashes certain pieces of Lithuanian legislation, however, with few references (if at all) to the existing ECHR case-law; in this presentation, I will not deal with this second type of reliance.)

The freedom of the media and non-disclosure of the source of information. In its 23 October 2002 ruling, the Constitutional Court has noted that in case the question arises whether it is necessary to disclose the source of information, one must assess in every particular case whether by the non-disclosure of the source of information the values preserved by the Constitution will not be violated. In a democratic state under the rule of law the decision of such questions is the competence of the court. The balance between the freedom of information and other constitutional values is entrenched in the Constitution so that the legislator, by establishing the right of journalist to preserve the secret of the source of information and not to disclose the source of information, may not establish such legal regulation that would make assumptions for violating the values entrenched in the Constitution. Thus, the statutory regulation which was challenged in the case, to the extent that it consolidated the right not to disclose the source of information even in the cases when in a democratic state, upon a decision of the court, it was necessary to disclose the source of information due to vitally important or other interests of society which are of utmost importance, also, in attempt to ensure that the constitutional rights and freedoms of persons would be protected and that justice would be administered, was found incompatible with the grounds of limitation on dissemination of information entrenched in the Constitution and with the constitutional imperatives of an open, just and harmonious civil society as well as with the constitutional principle of a state under the rule of law. In supporting (hovever not substantiating!) such interpretation of the constitutional provisions the Constitutional Court has made also reference to ECHR case-law, namely, to Fressoz et Roire v. France (1999), Goodwin v. United Kingdom (1996): “[ECHR], while noting an important role of the press in a democratic society, also while having regard to the interest of a democratic society to guarantee and protect press freedom, has held that the restriction of the right of journalists not to disclose the source of information is justifiable if one follows the requirements set in Article 10 of the Convention and laws: such restrictions must be necessary for the protection of the interests of a democratic society; the hindrance to exercise press freedom cannot be compatible with Article 10 of the Convention unless it is justified by an overriding requirement in the public interest. […] The [ECHR] held that although there is a general public interest in the free flow of information to journalists, the journalist must recognise that his express promise of confidentiality may have to yield to a greater public interest.”
Anonymous witnesses. In its 19 September 2000 ruling, the Constitutional Court has held that certain provisions of the Code of Criminal Procedure, to the extent that they did not guarantee the right of the accused to ask questions to an anonymous witness or victim, while the data establishing their identity was not available, and due to this, his right to participate in the investigation of testimony was restricted and his right to defence and fair investigation of the case was infringed, was in conflict with the standards of the just procedure entrenched in the Constitution. In the said ruling, the Constitutional Court also invoked the provisions of the Convention, as interpreted in ECHR case-law, namely in Lüdi v. Switzerland (1992), Doorson v. the Netherlands (1996), and Van Mechelen and others v. the Netherlands (1997).
To quote: “In the case-law of [ECHR] a possibility to grant anonymity to a witness or the victim is in essence not questioned, however, an exceptional character of the evidence of anonymous witnesses or victims is emphasized, as well as attention is paid to the other conditions which must be followed while making use of the testimony of anonymous witnesses and victims as incriminating evidence in criminal cases. This flows from the requirements of [the Convention].”
In the ruling, the Constitutional Court has indicated that Paragraph 1, Article 6 of the Convention contains the right of individuals to a fair hearing, while Paragraph 3 of Article 6 provides for the guarantees of rights to defense of the person charged with a criminal offence, and that one of such rights is contained in Paragraph 3 (d), Article 6, which is a requirement that the indicted person has the right to examine or have examine witnesses against him and to obtain the attendance and examination of witnesses on his behalf under the same conditions as witnesses against him. Again, to quote the Constitutional Court ruling: “[ECHR] in the case Lüdi v. Switzerland […] paid attention to the circumstance that neither the accused nor his counsel had at any time during the proceedings an opportunity to question the undercover agent. The Court qualified it as a violation of Paragraph 3 (d) of Article 6 of the Convention. In the opinion of the Court, it would have been possible to carry out questioning of the undercover agent so that the suspect and his counsel might have questioned the undercover police agent and that the anonymity of the agent would have been preserved.”
One more quote on the matter: “In the case Doorson v. the Netherlands, [ECHR] held that there was no violation of the right to a fair hearing expressed in Article 6 of the Convention in the criminal proceedings where anonymous witnesses were questioned by an investigating judge who was aware of their identity, while the counsel was present and was put in a position to ask the witnesses questions, and when the culpability of the accused of commission of crime was reiterated by evidence from other sources […]. The principles which ought to be observed in the course of assessment of lawfulness of the testimony given by anonymous witnesses were laid down by [ECHR] in the case Van Mechelen and others v. the Netherlands […]. The resort to anonymous witnesses may be justifiable when this is necessary to preserve their interests and if this, in case of testimony of anonymous witnesses, does not deprive the right of the accused to a fair hearing and generally to a just investigation of the case. The defendant must be given an opportunity to question the witnesses against him, as the anonymity of witnesses restricts the opportunities of the defense to question the credibility of the witness, or to present arguments concerning his animosity or prejudice towards the accused. These restrictions must be sufficiently counterbalanced by the procedures followed by the judicial authorities’. In addition, the testimony given by anonymous witnesses may not be the only and decisive evidence substantiating the judgment of conviction.” Here, the Constitutional Court has drawn the conclusion, that “it is recognized in the [ECHR] jurisprudence that in certain cases the use of anonymous witnesses does not violate the Convention.”
Social and ownership rights. In its 4 July 2003 ruling, the Constitutional Court, in analyzing issues of social security, has noted their relationship with ownership rights, in particular that the constitutional protection of pension rights also means the right to request the fulfillment of the obligations of property nature. The Constitutional Court inter alia has noted that the right of ownership is defended by international legal acts as well, namely by Article 1 of the First Protocol to the Convention which provides that every natural or legal person is entitled to the peaceful enjoyment of his possessions, and that no one shall be deprived of his possessions except in the public interest and subject to the conditions provided for by law and by the general principles of international law, and that the preceding provisions shall not, however, in any way impair the right of a state to enforce such laws as it deems necessary to control the use of property in accordance with the general interest or to secure the payment of taxes or other contributions or penalties.
Again, to support its position and to provide it with a solid comparative and international context, the Constitutional Court has stated, in the said ruling, that in ECHR case-law the defense of the right of every natural and legal person to dispose of his property as established in Article 1 of the First Protocol is applied not only to the objects of the right of ownership which are expressis verbis specified by civil laws of states, but also to economic interests (Tre Traktörer Aktiebolag v. Sweden (1989)), to the economic rights which reflect the relationships with clients and activity relations of a firm (Van Marle and others v. Netherlands (1986)), to rights of claim of property nature (Pressos Compania Naviera SA and others v. Belgium (1995)), to claims to pay the expenses which have accumulated in the course of fulfilment of obligations under contract (Raffineries Grecques Stran and Stratis Andreadis v. Greece (1994)), to the right to pension that resulted from work (Gaygusuz v. Austria (1996)), to the right to the old age pension (Wessels-Bergervoet v. Netherlands (2002)), etc. The Constitutional Court has also followed ECHR in noting that, under the Convention, property or possessions which belong to a person are defended as well as legal demands (claims) on the basis of which the claimant may argue that he has at least “a legitimate expectation” to dispose of the property (admissibility decision in Malhous v. Czech Republic (2000)). The Constitutional Court has also indicated that, in ECHR case-law, upon assessment of all circumstances of a case, the guarantees of the right of every natural or legal person to dispose of his property which are consolidated in Article 1 of the First Protocol have been applied also in defense of economic interests arising from the receiving of social benefits, as well as stocks, real property, management of land, etc. On the other hand, it was also mentioned that, according to ECHR case-law, Article 1 of the First Protocol to the Convention may not be referred to if a special privilege of property nature which had been granted on the basis of political motives was reduced or abolished.
In the context of the Constitutional Court’s case in which the 4 July 2003 ruling was adopted and which was related to the pension reform in Lithuania (a highly sensitive issue both from the social and from the political points of view), the Court found it useful to invoke admissibility decision in Jankovic v. Croatia (2000), Sporrong and Lönnroth v. Sweden (1982), and Spadea and Scalabrino v. Italy (1995). Here is the quotation: “While applying Article 1 of the First Protocol [to the Convention], the  [ECHR] jurisprudence does not deny the possibility of reorganization of pension schemes and social security. Taking account of concrete circumstances [Jankovic v. Croatia (2000)], [ECHR] has said that the state, while regulating social policy, has sufficiently broad opportunities to change amounts of pensions. However, it is clear from the the [ECHR] jurisprudence that it is necessary to observe certain requirements while amending legal regulation of this field. For instance, [ECHR] has noted that the applied means must be in conformity to the objective sought, that, taking account of Paragraph 2 of Article 1 of the First Protocol, interference by the state must ensure the balance between the general interest of society and the requirement to protect individual fundamental rights [Sporrong and Lönnroth v. Sweden (1982), Spadea and Scalabrino v. Italy (1995)]”.
4. The influence of ECHR case-law is also visible when the jurisprudence of “older” constitutional courts that have many more years of experience is analyzed.

Take, for instance the 14 October 2004 Bundesverfassungsgerichtshof decision which was related with ECHR 26 February 2004 judgment in Gorgulu v. Germany. On the one hand, in the Bundesverfassungsgerichtshof decision the supremacy of the Grundgesetz and the status of the federal statute which falls on the Convention are emphasized; but on the other hand, it is construed in Paragraph 33 of the decision that one of the main aims of the Grundgesetz is to guarantee that Germany joins the community of nations, thus, national law, as well as the Constitution, must be, according to the possibilities, interpreted so that they would comply with the international obligations of the country.
Or take another example from the European country with a much longer tradition of constitutional review, than its Central and East European counterparts. In its 13 June 1979 judgment in Marckx v. Belgium, ECHR recognized certain provisions of the Belgian Civil Code which discriminated the natural children in comparison with those who were born in families as being in conflict with the Convention. To wit, Paragraph 58 of the judgment establishes that the principle of legal security which is not only the Convention principle but also the Community Law principle releases the State of Belgium from the duty to review the acts and legal situations which existed before the said judgment. However, by its 2 March 1990 decision, the Belgian Court of Cassation applied to the Court of Arbitration requesting whether the constitutional principles of equality and non-discrimination are not violated in the aspect of the natural children when the old law is applied for the inheritance relations which had arisen in 1956–1983; the Court of Cassation, taking account of ECHR case-law, held that the application of the old provision violated the said principles to the extent that they were applied to the inheritance relations which took place after 13 June 1979 (i. e. as from the day when the ruling of ECHR was announced).
Of special importance for Central and Eastern European countries, in view of their political history and relative fragility of democracy in some of them, is that, in several cases, ECHR has developed the doctrine of democracy able to protect itself. Namely, ECHR interpreted that assessment of the measures which are applied by the state (in limiting certain political rights) have to be related to the former history of the state, that account must be taken of the historical and political context, and that the said measures must be the response to the danger arisen in the democratic society (Rekvenyi v. Hungary (1999)).

In this respect, of interest are also the parallels between the jurisprudence of the Constitutional Court of Latvia, and ECHR case-law. In 30 August 2000 decision of this Court, the provisions of the Saeima Election Law and Article 9 of the City Dome, Region Dome and Rural Council Election Law which restricted the right of persons, who are or have been regular staff of the USSR special services, as well as persons who after 13 January 1991 have been active in the Communist Party and other anti-Latvian organizations (such as the Working People’s International Front of the Latvian SSR, the Organization of War and Labour Veterans, the All-Latvian Salvation Committee or its regional committees) to be nominated as candidates at the elections to the Saeima and municipalities, were recognized as being not in conflict with the Constitution, the Convention and the International Covenant on Civil and Political Rights. The Court, in this decision, referred to Article 3 of Protocol One to the Convention, and also to Mathieu-Mohin and Clerfayt v. Belgium (1987), the Belgian linguistic case (1968), and Karlheinz Schmidt v. Germany (1994); the Latvian Court’s reasoning was also enhanced by reference to the 21 May 1996 decision of Bundesverfassungsgerichtshof. Later, Ždanoka v. Latvia (2006), ECHR used some of the arguments of the Constitutional Court of Latvia in elaborating the doctrine of the democracy able to protect itself.
What is most important, here, is that interaction is not a one-way street. Especially in the latter case, the Strasbourg jurisprudence provided a proof of respect to national constitutional order in a very specific context of defense of democracy; thus, the real interaction is such where not only ECHR case-law is a guideline for national constitutional jurisprudence, but also national constitutional jurisprudence contributes to the development of ECHR case-law. Good early examples of such productive interaction of the national constitutional jurisprudence and ECHR case-law have a long history; to give just one example, one could remember how ECHR jurisprudence has made use and further developed the legitimate expectations and the proportionality of restriction of rights doctrines initially formulated in the Bundesverfassungsgerichtshof jurisprudence where protection of legitimate expectations and proportionality were long treated as important elements of Rechtsstaat. (I leave aside the presumable American jurisprudential influence on the Bundesverfassungsgerichtshof). Nowadays, these doctrines are usually quoted as the product of ECHR (and ECJ).
The co-existence of national and supranational legal orders presupposes, and encourages, certain level of unification and standardization of law. This is not to say that the common legal space, in which national constitutional courts function, ever develops into one space with one law (weren’t the French and the Dutch referenda regarding “the EU Constitution” manifestations of reaction to the excessively enthusiastic movement towards uniformity?). Nevertheless, the national constitutional standards, especially in the field of basic democratic values, move closer, ant that this is being done, to a great extent, trough the use of supra-national jurisprudence.
However, to the extent that these legal orders are based on the common values they shall be considered as systems which complement each other, and whose harmony and cooperated activity have to be emphasized. Consequently, if the dreams of some of the fans of supra-nationalism to “swallow” national legal orders ever came true, that, in the end, would impoverish the supranational orders. By now, the study of the ways of migration of institutions of law between the national and supra-national legal orders in Europe has been a study of a one-way street, that is, of the route from the Convention to the national jurisprudence. The opposite movement, albeit none the less important, has nor been investigated enough.

The essence of law is the idea of order, thus, also the interaction of legal orders. If one had to employ a metaphor to describe the dialogue between the national courts, and between them and the supra-national courts, such metaphor could be the metaphor of polyphony: just as several independent melodies played at the same time are elements of the same polyphonic work, the decisions adopted independently by different courts in different jurisdictions produce the basis for the purposeful judicial dialogue. The basis of the said polyphony is the common legal values, the common concept of the common life governed by law.
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