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Address on behalf of the Conference of European Constitutional Courts

Egidijus Kūris

President of the Constitutional Court of the

Republic of Lithuania

Mr. Chairman,
Dear Participants of the Conference,

Ladies and Gentlemen

First of all, on behalf of the Conference of European Constitutional Courts, I would like to thank you for the possibility for me and my colleague, Justice Armanas Abramavičius, to participate in this Forum of Justices of Courts of Asian Countries which implement constitutional control and to wish the participants of this forum the best of luck. The regional conference organized for the fifth time confirms the aim of its participants to establish a forum which unifies the supreme judicial institutions of the Asian continent.

I represent the Conference of European Constitutional Courts. At the same time, I am the President of the Constitutional Court of the Republic of Lithuania as well. This court was entrusted with presidency of the honourable community of the European Constitutional Courts for the years 2005–2008. While holding presidency of the Conference of European Constitutional Courts, the Constitutional Court of the Republic of Lithuania represents it in various international fora.

Here is some information about the Conference of European Constitutional Courts which could be considered as a business card of this organization. The Conference unites thirty-nine European constitutional courts and other institutions which implement the function of constitutional justice. It is precisely the form of organization which helps to share the experience of constitutional practice and jurisprudence, and, taking account of the common European context, to maintain regular relations among its members—constitutional courts or equivalent institutions.

The Conference regularly holds its congresses. It encourages its members to exchange information on the constitutional control methodology and practice, as well as to share opinions on the institutional, structural and work-related questions in the spheres of constitutional jurisdiction and public law. Moreover, the Conference takes measures which strengthen the independence of the constitutional courts as the essential element of the implementation and the guarantee of democracy and a state under the rule of law. Particular attention is paid to the protection of human rights. The Conference supports the efforts to improve constant relations between European constitutional courts and equivalent institutions. Contacts with such institutions of other continents are one more field of activity of the community of European constitutional courts.

Such is the present. The presidents of four constitutional courts (Austrian, German, Italian and no longer existing Yugoslavia) could hardly foresee any such things when they met in 1972 in Dubrovnik (the then Yugoslavia). The beginning was modest and cautious. They gathered to share the experience and to discuss on the issues of constitutional control. That was a different world, there were different relations among the states and there was a different situation of constitutional justice if compared with today.

The Conference of Dubrovnik was the beginning of a series of meetings. It was followed by Baden-Baden, Rome, Vienna, Lausanne, Madrid, Lisbon and Ankara. Eventually, the number of participants of the Conference increased, new topics were analyzed during the congresses. Also in the public space, one started to realize the significance of the communication among the courts. Then, there were congresses of Paris, Budapest, Warsaw, Brussels and Nicosia which already marked a new stage of communication which could be described both by the qualitative and quantitative parameters. These congresses took place at the time when the communist totalitarian system in the Eastern Europe had collapsed, the constitutional democracy was establishing itself and the political, social and economic reforms were being implemented. These processes are inseparable from a state under the rule of law, the protection of human rights and the consolidation of constitutional justice. Within a few years, in Europe, almost twenty new institutions of constitutional control were established. A rather difficult function of ensuring constitutional democracy and the supremacy of the constitution in the legal system fell on these institutions. However, not only the newcomers, but also experienced constitutional courts constantly face rather difficult constitutional issues. The recent changes in life and their speed determined that the circle of such problems has become very large and is still expanding; the questions related to the European integration, information technologies and information society, bio-ethics, migration, etc. come within the scope of constitutional control. These are serious challenges to the constitutional control which aims not only to protect the national constitutional system and to consolidate the priority of human rights, but which must also do so in a way that the national systems would be as open to the world as possible. The experience of the courts of other countries might always be useful to a court which is looking for an answer. The separation of powers, constitutional rights, the constitution and religion, the relations of constitutional courts with other courts are the issues which are confronted by the constitutional justice of any state. Such issues were the topics analyzed during the congresses of our Conference. The material of these congresses is the object of our constant studies.

The structures of the Conference also took shape step by step. At first, decisions were adopted by common agreement, later—following the already formed custom rules. Only in 1999, in Warsaw, the Statute of the Conference was adopted which established membership, institutions, financing, and the Conference Regulations which established how the congresses are organized. Congresses are held every three years; in between, preparatory meetings and “Circles of Presidents” are held. The last “Circle of Presidents” was held in Vilnius, in September 2006, where the Supreme Court of Denmark, the Constitutional Court of the Republic of Montenegro and the Constitutional Court of the Republic of Serbia were admitted as full members of the Conference.

In addition, the delegations of the constitutional courts of other continents, of some states of Asia, namely also the delegation of the Constitutional Court of Korea, have participated as observers in the congresses of our Conference.

In June 2008, constitutional and equivalent courts of 39 European States will meet at the XIVth Congress in Vilnius, where the problems of legislative omission in the constitutional jurisprudence will be analyzed. At the moment, as it is usual in our Conference, all constitutional courts, members of the Conference, are preparing national reports, based on which general reports will be made in the Congress.

We believe that the XXIst century will be the century of consolidation of the global institution of constitutional control. Constitutional justice is broadening its influence. The institutions of constitutional control operate in most states. These states are not only European or American states where this institute came into existence, but also Asia and Africa, where the dialogue among the constitutional courts of the corresponding continent is taking place. Doubtless to say, the dialogue of the courts of every continent sooner or later has to (and starts to) become an intercontinental dialogue. The world experience of the legal protection provided by the constitution must become and becomes national experience. All this goes without saying in the century of imparting of information, including legal information.

 What is the basis of this dialogue? What is its meaning? How much can the experience of courts of one continent be useful under different conditions?

I will start with the idea that exchanging the ideas of decisions is already valuable in itself. Quite often advantages and disadvantages of a decision come to light only after comparing it with the decisions adopted by others. It is a good way to check oneself and the chosen path; one should make use of it. Sometimes such lessons are quite unexpected. I will present a couple of examples from the practice of Lithuanian constitutional justice. In 1998, the Constitutional Court recognized the sanction—death penalty—of one of the articles of the Criminal Code as unconstitutional. While preparing the ruling, the Lithuanian justices carefully studied the decision of the Constitutional Court of South Africa on the same issue. After two years, while preparing the ruling on the constitutionality of the regulation of remuneration of justices, the court referred to the argumentation of Canadian courts.

Such application of the experience of other countries (sometimes—very distant) is grounded on the common constitutional values. Namely such values are the basis for the dialogue and communication of courts. The justices are of different nations and with different attitudes. They are students of various schools of law. On the other hand, for all of us, ensuring constitutional values is the meaning of our work; the level of ensuring constitutional values means the level of sense in our work. The essence of constitutionalism is the limitation of power by law in order to protect the rights of a person. The innate nature of the rights of a person, the priority of a person, the separation of powers and the supremacy of law are universal constitutionalist ideas, the implementation of which guarantees that the state institutions serve the people. If various courts seek to attain the same objectives, then the ways they try to do this are most often similar as well. The differences are determined by different conditions of implementation of the said ideas.

The conditions of activities of the constitutional courts are not the same, especially, when we compare mature and young democracies as well as democracies which are only coming into existence. However, the constitutional courts have to complete the same task everywhere, which is to ensure the supremacy of the constitution in the national legal system and the consolidation of constitutional values in ordinary law. The success of the constitutional court is not only the success of the national constitution, and the failure—not only the failure of the national constitution, but also either the success or failure of constitutionalism as a global phenomenon. Thus, we should share our experience with one another while successfully using the instruments of constitutional control.

I have already said that actually we have catalogues of the same constitutional values. However, enumeration of values in the text of a constitutional act is only a precondition. More important is the implementation of these values. In this case, nothing can replace constitutional control. To wit, the constitutional jurisprudence reveals legal aspects of these values and the requirements for the law-makers and those who apply law which stem from them. In the constitutional jurisprudence, the said values are transformed into the constitutional principles which are applied in deciding constitutional justice cases. The constitutional control would be impossible if the court were not the official interpreter of the constitution—if it would not formulate the official constitutional doctrine which defines the limits that may not be overstepped by political decisions. Usually, constitutions are only very laconic texts. But these texts are especially capacious, the notions and formulas of which contain very rich legal reality—what is called the supreme law of the land. The supreme law of the land is above political interests, above the matters of expedience and above ordinary law, i.e. the law created by political powers. Namely the supreme law, the base of all the bases of the legal life of the country, must be interpreted by the constitutional court, so that it could decide whether the investigated ordinary law is not in conflict with the said supreme law. In this respect, the acts of constitutional courts are acts of particular power and of particular importance, as they elaborate and develop the constitution, they make the constitution a “living”, a dynamic and a developing legal reality.

The constitutional courts have to develop the constitutional doctrine and to give it much prominence all the time. The regulatory potential of the constitution is huge, and constitutional courts reveal its new aspects case after case. The constitutional doctrine must be consistent and non-contradictory, thus, it is developed on the basis of the former cases. Each constitutional case is a new challenge for the court; in new cases, the constitutional court has not only to “answer the question”, but also not to violate the harmony with the decisions adopted previously. Moreover, while interpreting law, especially constitutional law, one must see not only its letter, but also its spirit, because every norm is always to be interpreted while heeding the systemic relations and in the context of all legal values. Otherwise the constitutional picture would become “distorted” and the control implemented on the grounds of such picture would be deficient. While assessing the activity of any constitutional court, not only the number of constitutional cases is important and not only the fact how many provisions of the ordinary regulation were recognized as unconstitutional, but the quality of jurisprudence—the fact which constitutional ideals are defended, how the constitutional values are interpreted and what instruments of control the constitutional court has mastered.

It is the constitutional jurisprudence that shows how much the system of constitutional requirements is developed in reality, what its elements, revealed and entered into the legal circulation, have become the imperatives of law-making. By means of the constitutional jurisprudence, the constitutional courts remove unconstitutional provisions from ordinary law. Here there is something that can be learnt from one another. Mastering new techniques of control means new possibilities of constitutional control which are provided by the constitution. The constitutional order is a rational order, it is created to regulate human relations. It is necessary to know the world experience for both in order to use the positive experience and in order to avoid the mistakes made.

To adopt experience means to make progress faster. In Europe, such constant dialogue of the constitutional courts is held both during the Conference events and in various forms of transnational, bilateral and other contacts, moreover, also through the Commission “For Democracy through Law” of the Council of Europe, which is a collaboration partner of our Conference. Such dialogue enriches the practice of the constitutional courts of the countries which participate in it. It is particularly important for the “new” constitutional courts. It is not a coincidence that quite a few constitutional courts of Central and Eastern Europe, while searching for a decision on a certain question, analyzed decisions of the constitutional courts of Germany, Spain, Italy and other countries, and learnt to use the legal instruments created by these states in order to ensure constitutionality. How much the studies of national jurisprudences of courts can be productive, overstep the national boundaries and influence the decisions of the constitutional courts of other countries, even of the supranational courts, can be seen from the doctrines of legitimate expectations and the proportionality of limitation of rights developed in the jurisprudence of the Federal Constitutional Court of Germany, which have been adopted and developed in the jurisprudence of most European constitutional courts and today they have become the basis for interpreting the essence of a state under the rule of law. Taking in such or similar experience helped the “young” courts faster to “jump” the stage of the development of implementation of constitutional control which had been gone by other courts in Europe in the course of decades. Such accelerated development is a sign of our times. And this is not only the case of Europe; I have already mentioned the Constitutional Court of South Africa, whose jurisprudence has certainly been analyzed by more than one of those present here today.

Certainly, each continent has its own particularity. For instance, the collaboration of the constitutional courts of the European states is additionally prompted by such factors as the European Convention for the Protection of Human Rights and Fundamental Freedoms and the membership of most states in the European Union. The Convention which has been applied for more than five decades and the jurisprudence of the European Court of Human Rights which interprets it are a universally recognized European standard for human rights. The attitude of the Convention towards human rights and their protection is an inseparable part of the European legal identity. The European integration provisions are a significant aspect of the constitutional attitude in Europe as well. The system of values and the same concept of lawfulness are to be related to European integration.

The attitude of successfully functioning constitutional courts, recognition of their mission and the objectives which they establish for themselves give food for thought. Here, not the duration or context of the activity of the corresponding court and not the scope of the empowerment which falls on it are the most important things, but the court’s jurisprudence and courage of its decisions as well as its determination to be a real guarantor of the constitution. Of course, one may for the whole term of office wait for better conditions for consolidation of constitutionalism and for “better times” when the political elite and, maybe, also the society will be ready to follow the constitution in all spheres of life. But one may (and, in my opinion, one must) behave differently as well: one must try to consolidate the constitutional values now, in every case which is considered by the court today, even though the court might presumably be attacked for the fact that it performed its constitutional duty properly and the justices, after they finish their term of office, might be “reminded” about the principled decisions that they once adopted. Still, the space of governance based on the supremacy of law is expanding and it has no alternative.

Once again, I would like to thank my Korean colleagues for the possibility to participate in your conference, and to wish your conference the best of luck. I believe that the reports and the discussions of the conference will not lack ideas revealing the new aspects of legal reality, which make us once again think about the things which seem to be undoubtedly clear and simple.

Availing myself of this opportunity, I would like to encourage you to intensify the collaboration between the constitutional courts of European and Asian states, as well as the collaboration between the Conference of European Constitutional Courts and the forum of constitutional courts of Asian states which is gradually taking shape (and if I may judge from the materials presented may take a shape of an association very soon).

In this context, I would like to invite the President or a representative of the Forum of Constitutional Courts of Asian States, as well as the delegation of our welcoming hosts, the Constitutional Court of Korea, to participate as observers at the XIVth Congress of the Conference of European Constitutional Courts which will take place on 2–7 June 2008 in Vilnius, Lithuania. This congress will tackle the problems of legislative omission in the constitutional jurisprudence.

I would also like to invite the representatives of all constitutional or equivalent courts which are represented here to participate in our forum as observers.

I wish all the courts which are represented here the best of luck while protecting the constitutional systems of their countries and the constitutional values enshrined in them!

